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CPI Nl ON AND ORDER

Appel l ant chall enges a March 3, 1986 decision of the Vice
Commandant (Appeal No. 2419) affirmng a suspension of his nerchant
mariner's license (No. 516721) for two nonths outright and for an
additional two nonths on eight nonths' probation. The suspension
was ordered by Coast Guard Adm nistrative Law Judge Rosemary A
Denson on May 17, 1985 follow ng an evidentiary hearing on February
20, 1985.! The law judge had sustained a charge of negligence on
a specification alleging that the appellant, while serving on
January 6, 1985 as Operator aboard the MV JOE BOBZIEN "did
navigate [his] tow in such a manner as to cause [his] tow to
collide with the fleeted barges” on the | eft descendi ng bank of the
Chio River at mles 808.5. On appeal to the Board, appellant
contends, anong other things, that the evidence of record
establishes wthout contradiction that notwithstanding the
col lision he exercised reasonable care in the navigation of his
vessel . ? For the reasons that follow, we agree and wll,
therefore, reverse the finding on negligence and the suspension of
appellant's |icense.

The record reveal s that during the course of it voyage toward
Cairo, Illinois the JOE BOBZIEN and its tow of 21 barges held up in
Hender son Harbor in the early norning of January 6, 1985 in order

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.

2The Coast CGuard has filed a reply brief opposing the
appeal .



to pick up additional barges.® Although the trip down the river
had been interrupted by encounters with fog and fog was forecast to

be in the area through nost of the norning, visibility in the
har bor was good when appellant arrived. Wth appellant holding his
vessel and tow in position against the current in the river
channel, a tug, the MV CAN DO, initiated an attenpt to bring a
barge out appellant's flotilla from the fleet noored along the
shore. However, before this barge transfer could be conpleted, a
bl anket of fog noved in fromthe shore and reduced visibility to
zero. The tug aborted the transfer effort and returned to the
barge fleeting area. Appellant, wthout visual reference to the
shore, could not for long accurately fix his position in the
channel .* He therefore determned that his flotilla presented a
hazard to the barge fleet and various shoreside facilities and that
he shoul d nove his vessel and tow to a safe |ocation farther down
river. During this novenent in the fog appellant's tow struck a
nmoor ed barge, and damage to two barges was sust ai ned.

The parties agree that the collision of appellant's tow with
t he barge created a presunption of negligence in his navigation of
t he JOE BOBZI EN However, the Coast CGuard does not agree the
appellant's evidence was sufficient to rebut the presunption. W
do.

The Coast CGuard nmaintains that it utilizes a reasonable care
standard in cases of this type and denies appellant's contention
that it requires a seaman to produce evi dence exonerating hinself
in order to rebut the presunption of negligence. It asserts,
however, that appellant did not rebut the presunption in this
i nstance because he "did not denonstrate that he did all that
reasonabl e care required" (C. G reply at 5).° W share appellant's

3The overall length of appellant's tow and towboat was about
1160 ft. and the width was 175 ft.

“‘Appel l ant testified that due to, anobng other things, the
t opography of the river's banks in this area, his radar could not
be reliably used to determ ne the position of his vessel and tow
relative to the shoreline.

SAppel I ant contends that the "correct standard, or neasures

of persuasion, necessary to rebut this “presunption', is, always
has been, a showi ng of "reasonable care' on the part of the
mariner. It requires credible evidence that the mariner acted

prudently under the prevailing circunstances, according to
accepted standards of good seamanship. Standing aline, and
uncontradi cted, such evidence nmust prevail, and the presunption
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view that the Coast Guard is not applying a reasonable care
standard with respect to the presunption if appellant nmust show not
only that he acted reasonably, but also that there was nothing el se
he reasonably could have done to prevent the collision. If the
Coast CGuard's position were accepted, the presunption would shift
to the seaman not just the burden of showing that the collision
could have occurred due to a factor or factors other that negligent
navi gation, but also the burden of disproving that he had been
negl i gent . Since the ultimate burden of proof on its charge
against a seaman remains continuously with the Coast Quard
notw thstanding any presunption of negligence, a credible,
non-fault explanation for a collision defeats the presunption and
obligates the Coast Guard to go forward with evidence to counter
t he seaman's expl anation or to show that he was nevertheless guilty
of sone specific act of negligence.® The Coast Guard introduced no
such evidence in this proceeding.”’

The appellant testified that in his judgenent the interests of

is negated." Brief at 7. W think appellant has accurately
stated the standard.

5Rul e 301 of the Federal Rules of Evidence is instructive in
this connecti on:

"Rule 301. Presunptions in Ceneral in civil Actions and
Pr oceedi ngs

In all civil actions and proceedi ngs not ot herw se provided for
by Act of Congress or by these rules, a presunption inposes on
the party against whomit is directed the burden of going forward
with evidence to rebut or neet the presunption, but does not
shift to such party the burden of proof in the sense of the risk
of nonpersuasi on, which remains throughout the trial upon the
party on whomit was originally cast."

"The appel | ant suggests that the reason the Coast Guard
relies so heavily, or even exclusively, on the presunption on
negligence in cases of this kind is that the "investigation" of a
vessel collision with a fixed object ends on the collection of

sufficient evidence to establish the fact of the collision. In
other words, there is no effort to ascertain whether the incident
genuinely reflected on the operator's navigational abilities. |If

the Coast Guard's investigations are in fact so abbreviated, they
woul d not appear to conport with the renedi al purposes of these
proceedi ngs, which is "to help maintain standards for conpetence
and conduct essential to the pronotion of safety at sea." See 46
CFR 8 5.5 (1985).
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safety dictated that once he was engulfed in zero visibility fog he
shoul d nove his vessel and tow away fromthe fleet and shoreside
facilities in the imedi ate area, which included an oil | oading
dock, to a secure location farther down the river. The captain of
the harbor tug CAN DO testified on behalf of the appellant and
endorsed his judgnent in the matter, indicating that appellant "had
no other alternative with the size of the tow he had" (Tr. at 159).

The Coast Guard advance no evidence to suggest either that
appellant's decision to nove his vessel and tow was inappropriate
or that his actual handling of the vessel was in any respect
deficient.® Moreover, the Coast Guard produced no evidence that,
gi ven weather conditions observed and forecast for the day in
question, appellant knew or should have known that the fog in the
area could obscure the river so quickly and conpletely that he
woul d not be able to navigate his vessel safely in the event the
fog noved in while a barge transfer operation was underway; or
that, given the lack of visibility, the posting of a | ookout at the
head of the tow before noving the vessel was advisabl e.

Not wi t hst andi ng t he absence of evidence on these issues, the
| aw j udge concl uded that appellant had not acted prudently because
he had "ganble[d] with the fog which he could see was on the way"
and because appellant did not "after getting his vessel and tow
into this predicanent, have a proper |ookout" (ALJ Decision at 11).
While the law judge's conclusions in this respect mght have
validity if there were record support for them they cannot stand
up in a proceeding in which there is no evidence: that appell ant
shoul d have antici pated the novenent of the fog across the harbor;
that such fog woul d occur so quickly and be so dense as to precl ude
t he conpletion of a safe barge transfer; or that the failure to use
a |lookout in these circunstances was contrary to any applicable
standard of care.® Wthout evidence on these matters, the |aw
judge opinion that appellant was negligent, inter alia, for not

8The Vi ce Commandant asserts in his decision (at p. 8) that
a master "will be held liable for any damage"” if he "continues to
navi gate his vessel knowi ng that dense snoke or fog will prevent
hi s | ookouts from keepi ng an adequate watch...." W perceive no
applicability in this assertion to the facts of this case.
Appel l ant did not navigate into the fog, the fog noved in while
appellant's vessel was essentially in a stationary position. The
pur pose of the novenent of the vessel thereafter was to seek
refuge fromthe fog, not to "continue" a navigation through it.

°l'n fact, the only evidence on the issue of posting a
| ookout at the head of the tow suggested that doing so in the
visibility conditions that existed would have placed himat risk.
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avoiding in the first place a situation that m ght subsequently
j eopardi ze the safe navigation of his vessel provides no basis for
sust ai ni ng the charge against him?

ACCORDI NAY, IT IS ORDERED THAT:
1. The appellant's appeal is granted, and

2. The order suspending appellant's marine license is
reversed

BURNETT, Chairman, GOLDVAN, Vice Chairman, LAUBER AND NALL,
Menbers of the Board, concurred in the above opinion and
order.

¥The Board has tw ce previously noted this |aw judge's
propensity to base negligence finding on personal opinions
unsubstanti ated by evidence introduced by the Coast Cuard. See
Commandant v. MDowell, NTSB Order EM 132, ap pp 6-7 (1986) and
Commandant v. Dougherty, NTSB Order EM 140, at p.5 (1986).
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